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CHAPTER 1: INTERPRETATION, SCOPE, PURPOSE AND OBJECTIVES OF
POLICY

1. DEFINITION

1.1.In this policy, unless inconsistent with the context, the following expressions
bear the meanings assigned to them below:

“acquisition” means to acquire by way of purchase (donation, exchange,
expropriation) or lease.

“adequate notice” means a notice period of not less than 30 days within which
representations, comments or objections may be made.

“advertise” means the giving of adequate notice of the nature and purpose
including the material substance of the proposed administrative actions, by
publishing a notice in the newspaper, and where deemed necessary by the
Municipal Manager, any additional form of notice, which may include-

(a) serving of a notice; or
(b) displaying on a notice board; or
(c) holding a public meeting.

“basic municipal service” means a municipal service that is necessary to
ensure an acceptable and reasonable quality of life and which, if not provided,
would endanger public health or safety or the environment;

“bid” means a written offer submitted in a prescribed or stipulated form, in
response to an invitation by the Municipality for a procurement or disposal, as
part of the competitive bidding process of the Municipality;

“‘calendar month” means a period extending from a date in one calendar month
to the preceding date in the following month;

“‘enclose” secure, fence or barricade such building or land;

“commercial service” means a commercial service as defined in section 1 of
the MATR;

“competitive bidding process” means a process whereby prospective bidders
are invited through public media to submit bids and such bids are administered
in a fair, transparent, competitive and cost-effective manner;

“constitution” means the Constitution of the Republic of South Africa, 1996

“council’” means the Council of the Municipality of Saldanha Bay and includes
any Political Structure, Political Office Bearer, Councilor or Official, acting under

delegated authority.

“disposal’, means the sale, exchange, donation, or letting of Immovable
Property, the conclusion of any form of land availability agreement in respect of

immovable property with any person and the registration of any real or personal
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right in respect of Municipal land, including servitudes;

‘exchange” means the simultaneous acquisition and disposal of Immovable
Property or any right in respect of immovable Property in terms of an agreement
between the Municipality and any other party or parties where the
compensation payable by the parties to each other, are offset and only the

difference, if any, is payable to the appropriate party.
“fair market value” means the estimated amount for which an asset should

exchange on the date of valuation between a willing buyer and a willing seller
after proper marketing wherein the parties have each acted knowledgeable,

prudently, and without compulsion.

“IDP” means the approved Integrated Development Plan of Saldanha Bay
Municipality, as provided for in Chapter 5 of the Systems Act.

"Immovable Property" includes, but is not limited to —

(a) any land registered under separate title and includes the ownership therein,
whether in full or reduced form, and any improvements in, on, over or under
such land or unregistered land where the ownership can be
determined/property or buildings or any share therein registered in the name
of a person or entity, including, in the case of a sectional title scheme, a
sectional title unit registered in the name of a person or entity;

(b) a right to an exclusive use area held in terms of a notarial deed of cession;

(c) a real right registered against Immovabie Property in the name of a person
-or entity, excluding a mortgage bond registered against the Immovable
Property;

(d) any share in a share block company as defined in section 1 of the Share
Blocks Control Act, 59 of 1980;

(e) a "public place” or "public street” as defined in the Land Use Management
Ordinance, No 15/1985;

(f) immovable Property as defined in section 107 of the Deeds Registries Act,
47 of 1937, and including property consisting of land, buildings, crops, or
other resources still attached to or within the land or improvements or
fixtures permanently attached to the land or a structure on it.

“Income tax act” means Act 58/1962

“land” means-

(a)any land registered under separate title and includes the ownership
therein, whether in full or reduced form, and any improvements in, on, over

or under such land; or
(b} unregistered land where the ownership can be determined.
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“‘lease” means the letting of Municipal land/immovable Property/buildings in
terms of which the use and enjoyment of the land/property/building is granted
for a specified period exceeding 1 month without ceding legal ownership in the
asset or any form of land availability agreement in respect of Immovable
Property and letting have a corresponding meaning.

“lease agreement’ means a written agreement entered into between the
Municipality and the lessee specifying rights and duties pertaining to the
exclusive use of Immovable Property for a continuous period of time longer than
thirty (30) calendar days, and which sets forth the terms and conditions of the
use, management and control of the Immovable Property.

‘MATR"means the Municipal Asset Transfer Regulations promulgated
in terms of the MFMA and published in Government Gazette No. 31348 of 22

August 2008;

“MFMA” means the Local Government: Municipal Finance Management Act,
56 of 2003, including-any Regulations promulgated in terms thereof from time
to time;

“municipality” means the Saldanha Bay Municipality established in terms of
Section 4 of the Establishment Notice (PN 489 of 22 September 2000), as
amended,;

“‘municipal area” means the area under the jurisdiction and control of Saldanha
Bay Municipality.

‘municipal land audit (MLA)" means the audit of municipal owned properties
which was conducted during 2015.

“municipal manager” means a person appointed in terms of Section 82 of the

Municipal Structures Act, No 117 of 1998 as the head of the Municipality's
administration and accounting officer of the Municipality or his/her delegate.

“municipality’s property” or “property” means all the Immovable Property
owned and managed by the Municipality in terms of this Policy;

“Municipal Systems Act’ means the Local Government: Municipal Systems
Act, 2000 (Act No 32 of 2000).

“official” means an employee of the Municipality or a person seconded to the
Municipality or contracted by the Municipality to work as a member of staff
otherwise than as an employee as defined in section 1 of the MFMA;

“‘owner” in relation to Immovable Property, means the person in whose name
that Immovable Property is registered in a deeds registry, which may include
the holder of a registered servitude right or lease and any successor in title of
such a person, and includes any person authorized to act as such by the
registered owner, any person who in law has been entrusted with the control
of such assets or a person to whom Immovable Property has been made
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available in terms of a land availability agreement.

“plight of the poor’ means the needs of the people that are vulnerable and
unable to meet their socio-economic needs independently or to support
themselves and their dependents and are in need of social assistance.

“public interest” means to take into account:-
(a) the interests of —

(i)the State; and

(ii) the local community;

(b) the strategic and economic interests of the municipality or municipal entity,
including the long-term effect of the decision on the municipality or entity;

(c) the constitutional rights and legal interests of all affected parties;

(d) whether the interests of the parties to the transfer should carry more weight than
the interest of the local community, and how the individual interest is weighed

against the collective interest; and

(e) whether the local community would be better served if the capital asset is
transferred at less than its fair market value, as opposed to a transfer of the asset

at fair market value.

“property laws” means the relevant provisions of the MFMA and the MATR
collectively;

‘property right’ means a right to use, control or manage an Immovable
Property for a period exceeding a calendar month, as granted by the
Municipality without ceding legal ownership in the Property. For the avoidance
of any doubt, a servitude, way leave or encroachment in, on, over or under
Immovable Property granted by the Municipality, or a lease agreement entered
into by the Municipality as lessor, constitutes a Property Right;

“private treaty” means where the proposed disposal involves a disposal
without public competition as defined in the MFMA to a non-government entity.

“property transaction” means either a Disposal of Immovable Property or
the granting of a Property Right in Inmovable Property;

“public place” means any Immovable Property indicated on an approved pian,
diagram or map as an open space of which ownership as such vests in the

Municipality.
“public street” means-
(a) any street which has at any time been-

i.  used without interruption by the public for a period of at least thirty
years;

ii. declared or rendered such by a Municipality or other competent
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authority; or
iii. constructed by Council; and
iv. constructed by someone other than Council and which vests in the
Municipality.
(b) any immovable Property, with or without buildings or structures thereon,
which is shown as a street on-

(c) any plan of subdivision or diagram approved by Council or other competent
authority and acted upon, or

(d) any plan or diagram as defined in Section 15 of the Land Survey Act,

(e) 1997 (Act 8 of 1997), registered or filed in the office of the Registrar of Deeds
or the Surveyor-General's office. unless such Immovable Property is on
such plan or diagram described as a private street.

“SCM policy” means the Supply Chain Management Policy of the Municipality,
as approved from time to time and implemented in terms of section 111 of the
MFMA, read with the SCM Regulations;

“SCM regulations” means the Municipal Supply Chain Management
Regulations promulgated in terms of the MFMA and published under GN 868
in Government Gazetfe No. 27636 of 30 May 2005;

“spatial development framework”™ means the framework contemplated in
Section 26(1)(e) of the Municipal Systems Act.

“unsolicited bid” is a bid/proposal received from a developer to acquire
Immovable Property, or rights in immovable property, that is owned by the
Municipality, outside the normal bidding process, i.e. without the Municipality
having asked for such proposal/bid.

“viable Immovable Property” means Immovable Property that can be
developed and function as a separate entity capable of registration by the
Registrar of Deeds.

1.2. Words not defined in this Policy have the meaning assigned to them in the
MATR.

2. SCOPE AND PURPOSE

2.1.The purpose of this Policy is to provide a framework for the management and
disposal of the municipality’s Immovable Property that are not needed to
provide the minimum level of basic municipal services and that are surplus to

the municipality’s requirements.

2.2. The Municipality's Immovable Property shall be disposed of in the manner as
provided for in this policy. The Property Management Department is
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responsible for the administration of this Policy, and shall in this regard, in
consultation with the Supply Chain Management Unit of the municipality, be
responsible for the administration of the competitive bidding process relating to
the disposal and leasing of the Municipality’s Immovable Property.

2.3.In compliance with the provisions of section 14(1) of the MFMA, the
Municipality shall not transfer ownership as a result of a sale or other
transaction, or otherwise permanently dispose of an Immovable Property that
is needed to provide the minimum level of basic municipal services. The
following municipal services are classified as basic municipal services for the
purposes of section 14(1) of the MFMA, and this classification must be used by
the administration as criteria to compile a List of all Municipal Immovable
Property and Buildings:

(a) Electricity services

(b) Water services

(c) Sanitation services

(d) Refuse removal, refuse dumps and solid waste disposal services
(e) Municipal Roads

(f) Public Places

(g) Cemeteries

3. RESPONSIBILITIES

3.1.The Municipality has a core responsibility to acquire and avail Immovable
Property and buildings, in the first instance, for its own use for purposes of
developing and maintaining municipal infrastructure, promoting service delivery
and for facilitating social and economic development and spatial integration.
Immovable Property unrelated to these responsibilities are, by implication,
surplus to the municipality's requirements although future requirements must
be acknowledged and hence the need to hold Immovable Property in reserve.
The Municipal Council still needs to decide in a Council Meeting open to the
public whether the Immovable Property which are regarded as surplus are not
needed to provide the minimum level of basic municipal services.

3.2.The municipality has a further responsibility in terms of acquiring, managing,
developing and releasing its Inmovable Property, buildings and Property rights
on behalf of its residents and ratepayers. In this regard the key consideration
is that the best interests of the municipality (and thus its residents) rather than
that of individuals should be paramount in all Immovable Property transactions
that the municipality enters into. This demand that, in all transactions that the
municipality enters into, there should be maximum benefit to the municipality,
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its operational requirements and the broader community.

3.3. Immovable Property and buildings affect the municipality’s entire organization.
Therefore, the municipality’s policy in this respect must act in support of
sectoral policies such as economic development, environment management,
land use, housing, social and community infrastructure, physical planning and
infrastructure, and culture and recreation. Market forces will always be the point
of departure in any Immovable Property transaction and this must therefore be

recognized and acknowledged.
3.4. The Municipality should dispose of Immovable Property only in circumstances

where the Municipality is satisfied that it cannot derive a reasonable economic
and/or social return from continued ownership of the Immovable Property.

CHAPTER 2: POLICY FRAMEWORK, APPLICATION AND GUIDING
PRINCIPLES

4. LEGISLATIVE AND POLICY FRAMEWORK FOR THE MANAGEMENT
OF THE MUNICIPALITY'S IMMOVABLE PROPERTY

4.1, The legislative framework for the management of the Municipality's Immovable
Property is contained in a number of legislation, including but not limited to:

A. the MFMA, in particular section 14, which deals with disposal of capital
assets (i.e Immovable Property as defined herein);

B. the MATR, which governs —

a) the transfer and disposal of capital assets by municipalities and
municipal entities; and

b) the granting by municipalities and municipal entities of rights to
lease, use, control or manage capital assets;

C. the SCM and PPP, which regulates the transfer and disposal of capital
assets to ensure the transfer and disposal is fair, transparent and equitable.

4.2. The object of this Policy is to provide a practical framework for the management
of the Municipality’'s immovable Property.

4.3.This Policy must be read together with and in accordance with the Property
Laws and all other laws which deal with Immovable Property.

5. APPLICATION OF THE POLICY
5.1.Section 14 of the MFMA and the MATR apply to capital assets, which are
defined in the MATR to include Immovable Property, as well as certain movable
10



assets. This Policy only applies to Immovable Property.

5.2. This Policy does not apply to:
A. The municipality's housing stock inter alia housing on municipal

Immovable Property and the transfer of that municipal immovable
Property for the poor to beneficiaries of such housing.

B. Property owned by the Municipality which is subject to a Public Private
Partnership.

5.3.In terms of section 40 of the Municipal Supply Chain Management Regulations,
a Municipal Supply Chain Management policy must provide for an effective
system of disposal management for the disposal and letting of assets. For that
purpose of inmovable assets of the municipality, this policy must be seen as
the disposal management policy of the municipality.

6. GUIDING PRINCIPLES

6.1.The following principles and values should under pin Immovable Property
acquisition and disposal activities:

a) The use of Council's Immovable Property to promote social integration, to
redress existing spatial inequalities, to promote economic growth, to build
strong, integrated and dignified communities-and to provide access to
housing, services, amenities, transport and opportunities for employment.

b) The management of Council's Immovable Property as a sustainable
resource, . where possible, by leveraging environmental, social and
economic retums on such Immovable Property while Council retains

ownership thereof.

CHAPTER 3: RESERVATION AND MANAGEMENT OF IMMOVABLE
PROPERTY

7. AUTHORITY TO RESERVE AND MANAGE IMMOVABLE PROPERTY
7.1.Council may reserve and manage Immovable Property in its ownership for
municipal purposes aligned with its operational needs.

8. KEY PRINCIPLES PERTAINING TO THE RESERVATION AND
MANAGEMENT OF IMMOVABLE PROPERTY

8.1.Unless it is precluded from doing so by law or by the conditions in terms of
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which Immovable Property was acquired and subject to observation of due

statutory process and alignment with Council’s strategic objectives, Council

rnay:

a) use Immovable Property in its ownership to promote social integration, to
redress existing spatial inequalities, to build strong, integrated and dignified
communities and to provide access to housing, services, amenities,
transport and opportunities for employment on a temporary or permanent
basis.

b) reserve for future use Immovable Property in its ownership.

c) enhance Immovable Property in its ownership by pursuing the amendment
of existing rights, establishment of new rights and the provision of municipal

services.

d) improve Immovable Property in its ownership by the erection of structures
thereon.

e) permit Immovable Property to be managed on behalf of Council, permit it
to be enclosed and permit it to be cultivated.

8.2. When immovable property under the control or management of Council is
encroachment upon, the Council may take such steps as may, in the opinion
of the Council, be necessary to remove or regularize such encroachment. In
such instances Council may reduce the extent of a public place or public street
which is encroach upon by the extent of the encroachment or by such greater
extent as may, in Council’s interest, be desirable.

. SERVICE LEVEL AGREEMENTS BETWEEN DEPARTMENTS OF
THE MUNICIPALITY

9.1.In all circumstances where an Immovable Property or Properties is/are
reserved for a purpose  which falls within a functional responsibility of
another line department within the Municipality, the Municipality's Property
Management Department will enter into a service level agreement (SLA) with

that line department.

9.2. An SLA shall regulate the respective roles and responsibilities of the Property
Management Department and the line department in respect of the following
reserved Immovable Property(ies):

a) Immovable Properties used by the line department itself, for example, where
the line department uses the immovable Property(ies) for provision of a
municipal service (where the municipal service is provided through an
internal mechanism as provided for in the Systems Act);

b) Immovable Properties used by third party service providers, for example,
12



where the line department appoints a service provider to provide a municipal
service;

¢} Immovable Properties in respect of which the line department has appointed
a private party to manage the Immovable Property, for example, in terms of
facilities management agreements.

9.3. The SLA’s shall include provisions dealing with:
(a) the purpose for which an Immovable Property is reserved;

(b)a clear description of the purpose for which a private party is being
appointed by the Municipality and the private party’s contractual obligations
in respect of both the purpose of its appointment (such as the provision of '
the service), as well as in respect of any Property Rights it may have
been granted in respect of the Immovable Property;

(c) the manner in which both the appointment of the private party and the
Property Transaction will be procured in accordance with the applicable
policy provisions below;

(d) the entering into of contract(s) with the private party, and the allocation of
the respective responsibilities of the line department and the Property
Management Department in respect thereof;

(e) the distinct responsibilities of the Property Management Department and
the line department in respect of monitoring and oversight of the use,
control and management of the Immovable Property once the private party
has been appointed;

(f) the line department’'s responsibilities in respect of the hand-over of
reserved Immovable Property back to the Property Management
Department once the line department no longer requires the Immovable
Property for the purpose for which it was reserved.

9.4.Given that the Property Management Department is the custodian of the
Municipality's Immovable Property, it is the only department within the
Municipality that may conclude a contract with a successful tenderer in respect
of a Disposal and the granting of a Property Right. Other line Departments may
conclude agreements ancillary to Immovable Property assets including but not
limited to Management Agreements and Facilities Management Agreements so
far as such agreements do not grant the third party the right of tenure.

9.5.Where it becomes necessary or appropriate to do so, the Property
Management Department and the line department shall endeavour to enter

into a transaction-specific SLA.
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CHAPTER 4: ACQUISITION OF IMMOVABLE PROPERTY AND RIGHT IN
IMMOVABLE PROPERTY

10.AUTHORITY TO ACQUIRE
10.1.  Council may acquire Immovable Property and rights in Immovable Property
within or outside its municipal area by purchase, expropriation, exchange,
donation, gift, lease or otherwise, subject to compliance with the procedures

set out in this policy.;

10.2. Council may expropriate Immovable Property in terms of the Expropriation
Act (Act 63 of 1975), or any other applicable legislation from time to time,
provided that such expropriation shall only be for public purposes or in the
interest of the pubilic.

11.GENERAL PRINCIPLES
11.1.  Council must ensure that decisions to acquire Immovable Property (land,
property, buildings and land improvements) are based on sound business
and planning principles which are fully in line with and compliant with:

(a) Council priorities and initiatives;

(b) Corporate and service plans;

(c) Planning Policies; and

(d) Regional plans and area planning schemes.

11.2. The Property Management Department undertakes the acquisition in
conjunction with the service departments (purchase or expropriation) of
Immovable Property (land) and rights in Immovable Property (servitudes)
for municipal purposes on behalf of all the service departments.

11.3. It is the responsibility of a Service Department to timeously, by a
predetermined date as specified by the Property Management Department,
which time/period shall be reasonable advise the Property Management
Department of the Immovable Property or servitudes that are required in
a particular financial year. The service department is required to furnish the
Property Management Department with the full particulars of the Immovable
Property or servitude(s) required. The particulars required must stipulate the
erf or farm number if the entire erf or farm is required, or the coordinates
and extent of the Immovable Property or servitude if a portion of a farm or
erf or a servitude is required.

11.4. The Service Department is required to confirm that the acquisition is
required for an approved municipal project and that funding has been
approved on an approved budget for the payment of the purchase price
and the costs that the Municipality will incur when ftransferring the
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11.5.

11.6.

11.7.

Immovable Property or registering Property right in the name of the
Municipality in the Office of the Deeds Registry.

The municipality will purchase the Immovable Property or servitude at the
market value of the Iimmovable Property or servitude as determined by a
professional valuer or at such lesser amount as may be agreed to by the

seller.
In the case of an expropriation the compensation payable for the Inmovable

Property or servitude shall be determined in accordance with prescripts of
the legislation in terms of which the Immovable Property or servitude was

expropriated.

Once the Immovable Property has been acquired, it will be reserved for the
municipal purpose for which it was acquired and deait with in accordance
with the reservation procedures outlined above.

12. ASSESSMENT

12.1.

12.2.

12.3.

The Municipal Manager is required to undertake a detailed assessment to
ensure that:
The service delivery needs of the Municipality are best met by the
proposed acquisition;
that broader government objectives are also considered; and
the expenditure of public funds is justified and are approved.

the planned acquisition is in line with the approved Spatial Development
Framework(s).

The Municipal Manager must ensure land acquisitions associated with
infrastructure projects are consistent with (where relevant) Regional Plans,
State Infrastructure Plans, Municipal Infrastructure Master Plans, or other
plans that cover a significant proportion of the municipal area. This is to
ensure strategic landholdings contribute to a range of social, economic and
environmental outcomes sought by Council, including the efficient,
coordinated and timely provision of infrastructure.

In addition to the proposed acquisition being consistent with the objectives
of planning policies and guidelines, the Municipal Manager need to consider
other issues when undertaking the assessment, such as:

i. the reason why the preferred site or area best meets the
Municipality’'s requirements;

ii. the Municipality’s strategic land management plan:

iii. source of funding and value for money;

15



iv. alternative service delivery options;
v. sharing of government resources e.g. co-location;
vi. method of acquisition;
vii.  valuation of property;
viii.  consultation with stakeholders;
ix. availability of surplus government property;
X. risks associated with proposed transaction; and

Xi. site constraints e.g. cultural and heritage issues and
servitudes.

13. SITE SELECTION

13.1.

13.2.

Evaluation criteria are to be developed to allow assessment of the site for
suitability for the intended purpose. Criteria could include requirements for
public transport, potential to meet future service demand, local support
services, physical site requirements, size of site in proportion to service
delivery strategies, financial benefits, municipal priorities and other future
service requirements in proximity to the site and potential to collate or share
facilities and services. A report should be prepared by the Service
Department outlining the reasons for selecting the site as this will form the
basis of the mandatory consultation process.

The Municipality’s Municipal Land Audit (MLA) contains essential, surplus
and under utilised properties. The Municipal Manager is required to
review/consult the MLA to determine if suitable properties are available prior
to any decision being made on seeking property on the open market.

14. VALUATIONS

14.1.

14.2.

Valuations are required in support of an acquisition decision and must be at
current market valuation as determined by a qualified valuer(s).

Market value provides a- consistent valuation base which is openly
accountable and capable of being tested despite being essentially a matter
of expert judgement. By using market value, the real value and therefore the
real cost of property assets, is taken into account during decision making

processes.
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15. METHODS OF ACQUIRING IMMOVABLE PROPERTY
The Municipality may acquire Immovable Property by:-

15.1. Open market (selection in a particular area/location of a suitable site)

The Municipality usually acquire Immovable Property through the open
marketplace by either public auction or private sale.

15.2. Private treaty agreement (for site specific acquisition)

Private treaty contracts are suitable where the property has clear title or
where clear title is reasonably achievable and the owner is willing to
negotiate on reasonable terms.

15.3. Acquisition by expropriation

This method should only be used under circumstances where acquisition by
agreement has been rejected as being unsuitable, or the Municipality has
been unsuccessful in concluding an agreement with the owner and it can be
shown that the Immovabie Property required is site specific and essential.

16.MANDATORY CONSULTATION
16.1. Council shall not acquire Immovable Property unless it has-

i. advertised its intention to acquire such Immovable Property;,
and

ii. considered the objections (if any) lodged in accordance with
the advertisement contemplated in sub clause (a).

16.2. When Coungcil advertise its intention as contemplated above, all material
information relevant to the proposed transaction must be included in the
advertisement, including, but not limited to the following:-

i. the description of the property, including the title description,
street address and exient;

ii. the contracting parties;
iii. reason(s) for proposed acquisition;

iv. the purchase price or lease amount of the Immovable
Property;

v. market value of the Immovable Property;

vi. how the acquisition is to be financed,;

vii.  whether the transaction is reflected in the current budget; and
viii.  whether other altematives have been considered.

16.3. If it is reasonable and justifiable under the circumstances, the Municipal
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Manager may depart from the above requirements. In determining whether
such departure is reasonable and justifiable, the Municipal Manager must
take into account all relevant factors, including-

i. the objects of the proposed transactions;
ii. the nature and purpose of, and the need to take the decision;

iii. the likely effect of the action;

iv.  the urgency of taking the action or the urgency of the matter:
and

v. the need to promote an efficient administration and good
governance.

17.APPROVAL PROCESS
17.1. Following the advertisement contemplated above, the Property
Management Department shall compile an agenda item, motivating the
acquisition of the Immovable Property(s) or rights in Inmovable Property(s).
The report should indicate which methods of acquisition was/will be used

and why this specific method has been decided on.

17.2. The report must be considered by the person/committee/council who has
the delegated authority to consider such application.

CHAPTER 5: DISPOSAL OF IMMOVABLE PROPERTY AND AWARDING
OF RIGHT IN IMMOVABLE PROPERTY

18.AUTHORITY TO DISPOSE OF IMMOVABLE PROPERTY

18.1. Council may in terms of Section 14 of the MFMA, read with the MATR,
dispose of Immovable Property or Property rights in Immovable Property
by way of sale, letting or registration of a servitude once it is satisfied that
such Immovable Property or Property rights is not required to provide the
minimum level of basic municipal services and once it has considered the
fair market value thereof as well as the economic and community value to
be received in exchange for such Immovable Property or Property right.

19.DISPOSAL MANAGEMENT PRINCIPLES

19.1. Core Principles
A. Interms of section 14(5) of the MFMA, a Disposal of Immovable Property

by the Municipality must be fair, equitable, transparent, competitive and
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consistent with the Municipality'’s SCM Policy (“the Core Principles”™).

The disposal or iease of Immovable Property dealt with in this policy is
subject to the prescripts of the Supply Chain Management policy,
Preferential Procurement policy and other applicable legisiation.

20.MOST APPROPRIATE USE ASSESSMENT

21.

20.1.

20.2.

20.3.

20.4.

20.5.

Before an Immovable Property is declared as surplus, and earmarked for
disposal or the awarding of rights, it must first be assessed for its most

appropriate use.

The most appropriate use for a surplus property is one which achieves an
optimum balance between the following three key elements of sustainable

development:
(i) the protection of ecological processes and natural systems;

(i) the optimum financial return to and economic development of the
municipal area; and

(iii) the enhancement of the cultural, economic, physical and social
wellbeing of people and communities.

The three elements of sustainability will apply to all surplus Immovable
Properties, however their significance and the relationships between them

will vary for individual Immovable Properties.

In determining the most appropriate use of surplus properties, regard should
be given to:

i)  Spatial development framework(s);

iy Regional plans;

iii) Sectoral studies/plans;

iv) Government policies;

v) Relevant legislation; and

vi) the views of interested and affected parties.

Where appropriate, opportunities should be provided for community
involvement in the assessment process.

METHODS OF DISPOSAL AND AWARDING OF RIGHTS

Subsequent to determining the most appropriate use of a property and after
Council then having decided that the Immovable Property could be disposed
of, or that rights may be awarded, the method of disposal or method of awarding
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rights should be determined.

22.DISPOSAL AND LETTING OF IMMOVABLE PROPERTY FOR SOCIAL CARE
USES

a) Social care is defined as services provided by registered welfare, charitable,
non-profit cultural and religious organisations and includes, but is not limited to,

the following types of uses:-

i.  Place of Worship to the degree and for that portion of a facility being
used for spiritual gathering by, and social/pastorai/manse/weifare caring
and support to Worshippers and the broader Community;

ii.  Childcare facility insofar as it contributes to the functioning of a multi-use
childcare facility and is operated on a non-profit basis;

fii.  Schools or centres — utilised as homes for the handicapped and disabled
persons.

Non-profit rehabilitation centres;
Homes/centres for indigent, battered or destitute persons;
Organisations for the homeless and elderly;

Youth activity centres;

Facilities for the accommodation, care and burial of animals; and
Cemeteries, NPO funeral pariours and non-profit crematoria,

b) Organizations must be listed in schedule 9 of the Income Tax Act.

c) Council reserves the right to entertain unsolicited bids for the purchase or lease
of viable immovable property for social care uses with the proviso that it abides
by Council's IDP objectives.

23.PROJECTIONS, PROJECTING STRUCTURES AND ENCROACHMENTS

a) All costs pertaining to an encroachment shall be borne by the
encroacher, e.g. survey, advertisements, valuation, rezoning, relocation
or provision of services where necessary, etc. The Municipality may,
however, waive its right to claim the costs should it be to its advantage
to bear the costs. Where necessary, a deposit to cover the costs may
be required.

b) The Municipality may, subject to such conditions as it may deem fit —
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1. permit encroachments on road reserves and public thoroughfares in
order to encourage adjoining owners to maintain the road reserves
adjoining their properties provided inter alia that:

1.1 the planting of trees, shrubs and alien lawn or the erection
of seating, statuary or other similar objects within 1,5 metres
measured from the tarred or gravel surface of the road, are
not permitted;

1.2 the 1,5 meter area referred to in paragraph 64.1(a) may be
planted with lawn of a type approved by the relevant
directorate of the Municipality or paved at own costs to the
satisfaction of the Municipality and subject to the owner of
the adjoining property allowing at all times the. free
movement of pedestrians in those encroached areas;

1.3 no such encroachment shall be partially or wholly enclosed
or fenced by any means whatsoever, permanently or
otherwise, for the exclusive use of the encroacher; and

1.4 no encroachment fee shall be charged by the Municipality
and no formal agreement need to be entered into in respect
of the above encroachment; and

1.5 the Municipality shall have the right of free access to the
encroachment at all times for inspection, maintenance and
repair of any services which may traverse the encroachment
or to install such services in which case the Municipality shall
not be liable for any damage to the encroachment which may
arise from such inspection, maintenance, repair or
installation, or

2. permit the erection or retention of a veranda, balcony, sign, sign-
board or similar structure, device or contrivance which projects or
extends into, under or over or on any public place, public street or
public thoroughfare, provided inter alia that:

2.1 the erection or retention thereof shall not be permitted on the
level of more than one floor;

2.2 no such projection or structure shall be partially enclosed to a
height of more than 1,5 metres measured from the floor level
thereof except with the prior written approval of the
municipality and subject to such conditions as it may impose,

2.3 an annual encroachment fee, determined by the municipality,
be levied on successful applicants municipal account for the
right obtained to encroach and a formal agreement be
entered into in respect of the above encroachment;

2.4 the Municipality shall have the right of free access to the
encroachment at all times for inspection, maintenance and
repair of any services which may traverse the encroachment
or to install such services in which case the Municipality shall
not be liable for any damage to the encroachment which may
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arise from such inspection, maintenance, repair or
installation; or

3. permit encroachments onto commonage, public open spaces or
conservation areas provided inter alia that:

3.1

3.2

written applications accompanied with proof of payment of the
application fee shall be submitted to the Municipaiity;

the delegated authority, through the Property Administration
Department, shall:

3.2.10btain the comments of the relevant municipal

directorates/departments;

3.2.2 cause the said application to be advertised in accordance with
Section 21A of the Systems Act;

3.2.3where objections against the said application are received,
submit it to the applicant for his/her comment;

3.2.4 submit the application and all relevant documents to Executive
Mayor,

3.2.5notify the applicant of the Executive Mayor's decision and

where applicable furnish him/her with a copy of any conditions
imposed by the Council or its nominee; and

3.2.6issue a permit (to the successful applicant to give effect to the

approval of the application.

3.3 the planting of trees, shrubs and alien lawn or the erection of seating,

statuary or other similar objects, are not permitted;

3.4 an annual encroachment fee, determined by Council, be levied on

successful applicants municipal account for the right obtained to

encroach.

4. permit the enclosure or exclusive use of portions of the
commonage, public open spaces, public thoroughfares or any
municipal owned immovable property for gardening purposes,

provided inter alia that:
4.1 written applications accompanied with proof of payment of the

application fee shall be submitted to the Municipality;
22



4.2 the delegated authority, through the Property Administration
Department, shall:

4.2.1obtain the comments of the relevant municipal

directorate/departments;
4.2.2 cause the said application to be advertised in accordance with

Section 21A of the Systems Act;

4.2.3where objections against the said application are received,
submit it to the applicant for his/her comment;
4.2.4submit the application and all relevant documents to the

Executive Mayor for approval;

4.2.5notify the applicant of the Executive Mayor's decision and
where applicable furnish him/her with a copy of any conditions
imposed by the Council or its nominee; and

4.2 6issue a permit (to the successful applicant to give effect to the
approval of the application;

4.3 the planting of trees, shrubs and alien lawn or the erection of seating,
statuary or other similar objects, are not permitted.

4.4 a monthly encroachment fee, determined by council, be levied on
successful applicants municipal account for the right obtained to

encroach.

5. permit the use of municipal land for outdoor seating adjoining a restaurant
or for parking of vehicles, provided inter alia that this will be dealt with as
a formal lease agreement and the procedure for a lease agreement be

followed

6. The Municipality may reduce the extent of a public place or public-street
which is encroached upon by the extent of the encroachment or by such
greater extent as may, in its opinion, be desirable.

CHAPTER 6: MANAGEMENT OF COMPETITIVE BIDS

24, MANAGEMENT OF COMPETITIVE BIDS

The management, evaluation and adjudication of competitive bids will be in terms of
the municipality’'s SCM Policy, the SCM regulation and the PPP.

CHAPTER 7: PREFERENCE POINT SYSTEM

25. SCM AND PREFERENTIAL PROCUREMENT POLICY

Preference point systems will be in terms of the SCM Policy and the Preferential
Procurement Policy as approved by Council.
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CHAPTER 8: CONTRACTUAL OBLIGATION

26. TERMS AND CONDITIONS OF SALE

26.1, Regulations 17 and 30 of the MATR sets out the minimum terms and
conditions that needs to form part of Sales Agreements. The terms and
conditions listed below is supplementary to the above.

26.2. All costs pertaining to a transaction, such as survey-, re-zoning-, sub-
division-, consolidation-, advertisement- and relocation or provision of
services cost shall be borne by an applicant, provided that Council may
waive its right to claim those costs if the reason for the sale is to rid
Council of a burden to maintain the Immovable Property or exercise

control thereover.

26.3. Where applicable, existing services shall be secured by means of the
registration of a servitude in favour of Council.

26.4. When Immovable Property is sold, development must commence
where, applicable, within 1 (one) year or such longer period as may be
agreed to from the date of transfer or possession or in accordance with
the provisions of the deed of sale or the development programme
submitted by the purchaser and be completed in accordance with  the
provisions of the deed of sale or the development programme. Council
furthermore reserves the right to impose such conditions as deemed
necessary, including a reversionary or penalty clause in the event that
the development has not progressed as per the agreement, without
limiting its rights to liquidated damage and reversionary clauses.

26.5. A reversionary clause must be inserted in the deed of sale if the
Immovable Property is sold below market value or where the conditions
of sale are not met.

26.6. Save the prior approval, the Immovable Property may only be used for
the purpose as approved by Council and purpose regularized by Town
Planning Schemes.

26.7. A suspensive condition clause shall be applicable to all transactions
which are subject to the approval of a re-zoning, sub-division,
consolidation etc.

27. TERMS AND CONDITIONS OF LEASE

27.1. Regulation 45 of the MATR sets out the minimum terms and conditions
that needs to form part of Lease Agreements. The terms and conditions
listed below is supplementary to the above.
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27.2.

27.3.

27.4.

27.5.

27.6.

27.7.

27.8.

27.9.

27.10.

27.11.

27.12.

All cost pertaining to a transaction such as legal-, survey-, re-zoning-,
sub-division~, consolidations-, advertisement-, relocation or provision of
services cost shall be borne by the applicant.

The following deposits shall apply to leases where the rental is based on
market value-
(a) a deposit equal to 2 months rental for commercial transactions:

(b) a deposit equal to 1 month's rental for residential and social services
transactions.

(¢) No deposit are payable in respect of encroachment agreements.

An owner of fixed Immovable Property who leases an adjoining municipal
Immovable Property may be substituted by his successor in title for the
duration of the remainder of the lease term on the same terms and
conditions or additional terms and conditions as deemed necessary.

Lessees shall be liable for payment of rates and service charges, unless
otherwise agreed upon.

The letting of lanes, public open spaces, road reserves shall be subject
to the following:

(a) closing off/securing to Council’s satisfaction;

(b) costs for the relocation or installation of services, where required,
shall be for the account of the lessee; and

(c) securing of servitudes.

Lessees shall indemnify Council against any possible claims arising from
the lease or use of the Immovable Property.

No lessee of Immovable Property shall without the prior consent in writing
of the Council, sublet such Immovable Property or any portion thereof or
assign any right acquired by him in respect hereof and any such
subletting or assignment without such consent shall be null and void.

Save with prior approval the Immovable Property may only be used for
the purpose for which it was let, and purposes regularized by town
planning schemes.

Officials from Council shall at all reasonable times be entitled to
enter/inspect the Immovable Property, having regards for the right to
privacy as contemplated in Chapter 2 of the Constitution.

All agreements shall contain a clause which requires the lessee to
maintain the leased Immovable Property.

All agreements shall contain a clause which requires that improvements
provided by the lessee and which Council wishes to retain shali revert,
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free of charge, to Council once the lease period has terminated and/or in
the event the agreement, due to breach of conditions by the lessee, has
been cancelled. Provision must also be made on how.to deal with such
improvements should Council terminate the contract prior to the lapse of
the lease period, where the lessee has not been in default.

CHAPTER 9: FAIR MARKET VALUES/RENTAL

28.CRITERIA FOR DETERMINING COMPENSATION AND FAIR MARKET VALUES

28.1.

28.2.

28.3.

Immovable Property may be Disposed of only at market-related prices,
except when the plight of the poor or the public interest which impact on
the economic and community value to be received by the Municipality
demand otherwise.

If the Municipality, on account of the public interest, particularly in
relation to the plight of the poor, intends to Dispose of a Non-Exempted
Immovable Property for less than market value it must take into

account the following factors:
(a) the interests of the State and the local community;

(b) the strategic and economic interests of the municipality, including the
long-term effect of the decision on the municipality;

(c) the constitutional rights and legal interests of all affected parties;

(d) whether the interests of the parties to the transfer should carry more
weight than the interest of the local community, and how the
individual interest is weighed against the collective interest; and

(e) whether the local community would be better served if the capital
asset is transferred at less than its fair market value, as opposed to
a transfer of the asset at fair market value.

Subject to Council's Section 14 Determinations and an In Principle
Approval in respect of a specific Disposal, the Municipality shall
Dispose of social care Immovable Properties at a purchase price of
between 10% and 60% of fair market value subject to a suitable
reversionary clause being registered against the title deed of the
Immovable Property. In the event of the subject Immovable Property
ceasing to be used for the purpose originally intended, reversionary
rights are triggered and the Municipality reserves the right to demand
compensation equal to the difference between the actual purchase
price and the current fair market value of the Immovable Property, or

that the iImmovable Property be transferred into the ownership of the
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28.4.

28.5.

Municipality at no cost to the Municipality.

If the Municipality appoints a private sector party or Organ of State
through a competitive bidding process as the service provider of a
Commercial Service, the compensation payable to the Municipality in
respect of the Disposal of Immovable Property as an integral
component of the performance of that Commercial Service to  that
service provider, shall reflect fair market value.

Fair market value of Immovable Properties will be calculated as the
average of the valuations sourced from two service providers, unless
determined otherwise by the Municipal Manager, taking into account the
value of the property vis-a-vis the cost of obtaining such valuations.

29. CRITERIA FOR DETERMINING OF FAIR MARKET RENTALS

29.1.

29.2.

29.3.

2904

Immovable Property may only be let at market-related rates, except when
the plight of the poor or the public interest which impact on the
economic and community value to be  received by the Municipality
demand otherwise.

In respect of certain categories of Immovable Properties, the Municipality
shall be entitled to adopt below market-related tariffs in respect of
Immovable Properties, leased to non-Profit Organisations, NGOs,
Sporting Bodies, bona fide smail farmers, ect. Such tariffs must form
part of the municipality’s tariff structure, approved from time to time.

The Municipality shall be entitied, in its sole discretion and from time
to time, to specify the types of Immovable Property Transactions in
respect of which applications are permitted to be made to the
Municipality and to impose application fees, charges, rates,
tariffs, scales of fees or other charges relating to the Immovable Property
Transaction (collectively “the Charges”)

In such circumstances, the Municipality shall also be entitled not to
process the application for the Immovable Property Transaction unless

the applicant has:

(a) confirmed in writing that it will pay the Charges and bear all such
costs in respect of the Immovable Property Transactions as the
Municipality may require (for example legal costs, survey costs,
costs of rezoning, subdivision, and consolidations, advertising costs,
cost of relocation or cost of provision of services); and/or

(b) if required by the Municipality, has paid a deposit as specified by the
Municipality to cover such incidental costs.
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29.5. The fair market rentals of individual Immovable Properties will be
calculated as the average of the valuations sourced from two service
providers, unless determined otherwise by the Municipal Manager,
taking into account the estimated rental(s) vis-a- vis the cost of
obtaining such valuations.

CHAPTER 10: MISCELLANEOUS

30. INDUCEMENTS, REWARDS, GIFTS AND FAVOURS TO OFFICIALS AND
OTHER ROLE PLAYERS

30.1. No person who is a tenderer or prospective tenderer for municipal
Immovable Property may either directly or through a representative or
intermediary promise, offer or grant -

(a) any inducement or reward to the municipality for orin connection with
the award of a contract; or

(b) any reward, gift, favour or hospitality to any official of the Municipality
or other role player who may affect the outcome of a tender process.

30.2. The Municipal Manager must promptly report any alleged contravention
of Section 49(1) To Council.

31. OBJECTIONS AND COMPLAINTS

31.1. Appeals are dealt with in terms of Section 62(1) as described in the
Municipal Systems Act, 2000 (Act No 32 of 2000).

31.2. Persons aggrieved by decisions or actions taken in the implementation
of this policy, may lodge within 30 days of the decision or action, a written
objection or complaint against the decision or action to the Municipal
Manager, or if the Municipal Manager is involved, to the Executive
Mayor. Any objection or complaint can be submitted to the address as
indicated on the municipal website.
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