BRVAS-ANNEXURE B-24-3-21

ANNEXURE B

BRVAS PROJECT COMMITTEE (“BRVAS PC”) - TERMS OF REFERENCE

B1. INTRODUCTION
Bl.1 The Parties have agreed to Implement the BRVAS in a consultative manner. The TCTA will

establish the BRVAS PC with the terms of reference as set out herein.

B1.2 Figure B1 below graphically depicts the governance structure for the BRVAS PC.
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Figure B1: BRVAS Project Committee and Governance Structure

Legend and Abbreviations:
Reporting line

----- Dispute resolution mechanism

“CEO TCTA” means Chief Executive Officer of TCTA;

“EXCO” means the executive committee of TCTA;

“EGM” means executive general manager;

“DG” means the Director General; and

“AFSA” means the Arbitration Foundation of Southern Africa.
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OBJECTIVES OF THE BRVAS PC

The Minister has issued a Directive to TCTA to undertake the Implementation of the Project

in a consultative manner taking into account the interests of DWS, TCTA, Committed

Commercial Users. To provide for such consultation, the Parties hereby agree that TCTA

establish the BRVAS PC with the terms of reference as set out in this Annexure B.

The main objectives of the BRVAS PC are the following:

B2.2.1 to act as a consultative forum using the collaborative efforts of the members as set
out in B3.2 below to reach consensus on any strategic and operational matter of
the BRVAS, including but not limited to any technical, environmental, social,
financial or any business matter relating to the Implementation of the BRVAS, and
where required, to make recommendations on such matters to the TCTA Executive
Committee or the Technical Committee, as the case may be, for consideration and
approval as may be necessary; and

B2.2.2 to focus on and monitor the Implementation of the BRVAS, for as long as it would
be required to conclude all relevant matters related to the Implementation of the
BRVAS by the members of the BRVAS PC as set out in B3.2 below, and agree

that all relevant Implementation matters are complete.

CONSTITUTION

Establishment

The BRVAS PC will be created in terms of the above governance framework and
established by the Chief Executive Officer of TCTA, which will take effect on the Signature
Date.

Membership

The BRVAS PC will be constituted as a committee with the following membership:

B3.2.1.1 1 (one) main member being nominated by and representing TCTA;

B3.2.1.2 1 (one) main member being nominated by and representing DWS,;

B3.2.1.3 1 (one) main member being nominated by and representing each Qualifying
Member as set out in B3.2.2 below;

B3.2.1.4 1 (one) main member being nominated by and representing all the Collective
Members as set out in B3.2.3 below; and

Representation on the BRVAS PC will require a minimum of 20.0% (twenty percent) of the

total Capacity Allocated. Such member/s will be regarded as the “Qualifying Member/s” of

the BRVAS PC.

To ensure transparency and efficiency of the BRVAS PC, Users with less than 20.0%

(twenty percent) of the total Capacity Allocated will collectively be allowed to appoint 1 (one)

representative for their aggregated allocation held in the BRVAS PC and the said

representative shall represent all such Users collectively. These members will be

collectively regarded as “Collective Members” of the BRVAS PC. The Collective Members
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will be responsible to manage their affairs jointly.

In addition to the main members as set out in B3.2.1 above, alternate members shall be
nominated and appointed for each main member and such alternate members shall be
entitled to attend meetings together with the main member for continuity purposes, but shall
only have observer status whilst the main member is present.

The Chairperson of the BRVAS PC will be TCTA’s Project Manager who shall be in addition
to TCTA’s member referred to in B3.2.1.1 above.

In the event of a main member as set out in B3.2.1 above not being able to attend a meeting
of the BRVAS PC, it shall be the responsibility of such main member to inform the secretary
of the BRVAS PC in advance and arrange for the alternate member to be present during
the meeting fully prepared and updated on all current issues.

Members of the BRVAS PC as set out in B3.2.1 above will serve for the duration of the
BRVAS'’s Implementation as set out in B3.2.2 above, unless other members are appointed
in their place and stead by the relevant party.

Members of the BRVAS PC as set out in B3.2.1 above may propose the attendance of an
expert/s to attend a meeting/s of the BRVAS PC, always subject to the prior written approval
from the Chairperson, as and when required to provide an independent expert opinion/s
with respect to the Implementation of the BRVAS. Notwithstanding the preceding provision,
expert opinion may be obtained from the approved Panel of Experts on the request of the

Chairperson from time to time.

MEETINGS

Frequency

Meetings will be held on a monthly basis or at such other intervals determined by the
BRVAS PC as may be appropriate, at times and places determined by the Chairperson.
Where necessary, the Chairperson may request comments from members by electronic
mail and/or through teleconference call between the members, to avoid undue delays in the
Implementation of the BRVAS.

Procedure

The Chairperson of the BRVAS PC shall determine the procedures during meetings in line
with relevant good practice.

Quorum

The quorum for a meeting either face-to-face, or via video-, or teleconferencing shall be the
Chairperson plus 3 (three) members as set out in B3.2.1 above, one of which must be a
Committed Commercial User.

Decision Making

The recommendations of the BRVAS PC will be carried on the consensus reached between
the members as may be reasonable under the circumstances, taking into account TCTA’s
funding and Implementation responsibilities in respect of the BRVAS. Should any member

of the BRVAS PC as set out in B3.2.1 above (present or absent from the meeting or
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consultation) not be in agreement with any recommendation made, such members may
exercise their rights in terms of B6 below. For the avoidance of doubt, a recommendation
formulated during an BRVAS PC meeting where a main member or alternate member is not
present, may also be referred in terms of B6 below following the subsequent BRVAS PC
meeting during which the minutes of the previous BRVAS PC meeting are approved as set
out in B4.5.3.

Agenda, Minutes and Reporting of the BRVAS PC

A formal agenda, accompanied by the necessary supporting documentation and minutes of
the previous meeting, shall be distributed to the members and invitees at least 7 (seven)
calendar days prior to each BRVAS PC meeting.

Formal minutes will be kept of the proceedings of the meetings by the TCTA and circulated
to the members as set out in B4.5.1 above.

The minutes as set out in B4.5.2 above will be approved by the subsequent BRVAS PC
and signed by the Chairperson of the BRVAS PC. TCTA shall be responsible to keep a
complete record of such approved minutes for auditing purposes.

The members of BRVAS PC will have the necessary mandates or delegation of authority in
order to execute the duties and responsibilities of the BRVAS PC. Recommendations by
the BRVAS PC will be formally submitted and presented by the Chairperson of the BRVAS
PC to the TCTA Executive Committee and/or Finance Committee, as the case may be, for
approval.

DUTIES AND RESPONSIBILITIES

The duties and responsibilities of the BRVAS PC are the following:

consult with the members as set out in B3.2.1 above and make recommendations in a
consultative manner;

review and consider the requirements of the project implementation plan where necessary;
review and consider the requirements of the project charter where necessary;

consult with members on activities of mutual interest in relation to the BRVAS;

consult with members on contracting strategies to enable informed decision making by
TCTA;

act as a coordination forum with members in respect of BRVAS related matters;
communicate the achievement of significant milestones and progress on BRVAS related
matters to members;

review and consider the BRVAS implementation progress;

review and recommend the BRVAS budget;

review and consider the BRVAS Implementation strategy;

review and provide input into the TCTA’s procurement strategy of the major BRVAS related
contracts;

review and recommend BRVAS related actions required based on reports from the

independent panel of experts;
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review and consider key BRVAS risks, exceptions and exposures as well as mitigation
measures thereto;

at all times act in the best interests of the BRVAS in accordance with the Directive;

review and consider alignment of the BRVAS design criteria memorandum with DWS
specified guideline for technical implementation (“GTI”) and recommend changes to DWS
of the GTI as and when required; and

any other relevant matter that the BRVAS PC may agree to progress the Implementation.

DISPUTE RESOLUTION

In the event that there is a dispute amongst the members as set out in B3.2.1 above of
BRVAS PC relating to Implementation activities of the BRVAS, the dispute resolution
process set out in this Annexure B shall be applicable.

In the event that consensus is not reached or any recommendation of the BRVAS PC is not
supported amongst the members as set out in B3.2.1 above of the BRVAS PC on any
matter within its mandate, such members of the BRVAS PC shall be obliged to meet within
14 (fourteen) calendar days from the date on which such consensus was not reached and
endeavour to resolve such dispute through good faith negotiations between them.

In the event that consensus is not reached amongst the members as set out in B3.2.1 above
of the BRVAS PC during the meeting as per B6.2 above or if the meeting envisaged in B6.2
is not held within the relevant time period, then the Chairperson shall exercise his right
within 7 (seven) calendar days thereafter to issue a decision in writing to the aforementioned
members which shall be binding on the members until such time as the decision is possibly
set aside in terms of B6.5 below. Any member disagreeing with such decision taken by the
Project Manager and wishing to take the matter further, shall formally declare a dispute in
writing and date such declaration (“Dispute Declaration Date”) and address it to the Project
Manager setting out full details of the nature of the dispute, the good faith endeavours made
by that member to resolve the dispute. The Chairperson shall be responsible to, within 7
(seven) calendar days of the Dispute Declaration Date, copy particulars relating to the
dispute to the remaining members as set out in B3.2.1 above. In addition, the Project
Manager is obliged to refer the dispute within 7 (seven) calendar days of the Dispute
Declaration Date to the Executive Manager: Project Management and Implementation of
TCTA to initiate the establishment of the Dispute Resolution Committee as set out in B6.5
below.

The remaining member/s as set out in B6.3 above shall have a maximum period of 14
(fourteen) calendar days from the Dispute Declaration Date referred to in B6.3 above within
which to prepare a written response thereto and submit such response to the Dispute
Resolution Committee referred to in B6.5 below for resolution, provided that in all instances
the Implementation activities shall not cease whilst such dispute is under consideration. The
aforesaid responses and documents shall be forwarded to the Project Manager who in turn

is obliged to submit such to the Executive Manager: Project Management and
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Implementation of TCTA for consideration by the Dispute Resolution Committee.

The Dispute Resolution Committee:

B6.5.1 shall within 21 (twenty one) calendar days of the Dispute Declaration Date issue a
formal agenda, accompanied by the necessary supporting documentation, to be
distributed to all persons entitled to attend the Dispute Resolution Committee
meeting as set out in B6.5.3 below;

B6.5.2 shall meet within 7 (seven) calendar days after issuing a formal agenda in terms
of B6.5.1 above to deal with the dispute in question;

B6.5.3 shall comprise the Chief Executive Officer of the TCTA, the Executive Manager:
Project Management and Implementation of TCTA, acting as the chairperson of
the Dispute Resolution Committee, and senior representatives of the members
referred to in B3.2.1 above, who may not be the serving members on the BRVAS
PC of DWS, TCTA, the Qualifying Members and Collective Members, and will use
its best endeavours to resolve the dispute through good faith negotiations;

B6.5.4 may invite a member/s of the independent panel of experts or other specialist
advisers as it deems appropriate, to assist in resolving the dispute including the
provision of an expert report/s where necessary; and

B6.5.5 shall, subject to B6.6 below, issue decisions that are binding on the members
referred to in B3.2.1 above, until set aside as provided for in the Agreement. In
the event that the Dispute Resolution Committee fails to reach consensus within
14 (fourteen) calendar days after meeting in terms of B6.5.2 above, such dispute
shall be referred by the chairperson of the Dispute Resolution Committee to TCTA
Board’s Technical Committee for resolution and the relevant members referred to
in B3.2.1 above shall submit written representations for consideration within 14
(fourteen) calendar days after the dispute has been referred to TCTA Board’s
Finance Committee;

Should TCTA Board’s Technical Committee be unable to resolve the dispute within 14

(fourteen) calendar days, or should no meeting of the TCTA Board’s Technical Committee

have taken place then:

where such dispute is declared by a Qualifying Member and/or a Collective Member on a

matter of mutual interest and TCTA’s Board’s Technical Committee has been unable to

resolve such dispute, then, it shall be escalated to the Director-General of DWS, the Chief

Executive Officer of TCTA, the Chief Executive/Executive General Manager of each

Qualifying Member / Collective Member, or the nominated senior representatives of each

of them who were not part of the previous processes, for good faith negotiations to be held

between them to resolve the dispute. Failing resolution within 21 (twenty one) calendar days
of their meeting, such dispute shall be escalated to the Minister, the Chief Executive /

Executive General Manager of each of the Qualifying Member / Collective Member for

resolution between them within 30 (thirty) calendar days of referral of such dispute. Failing

resolution, any member may require such disputes to be settled by arbitration, after giving
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B6.6.2

B6.7
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30 (thirty) calendar days written notice to the other members. The members shall agree on
a single arbitrator to undertake the arbitration and failing agreement between them, on the
application of any party, such arbitrator will be nominated by the Chairperson for the time
being, of the Arbitration Foundation of Southern Africa (“AFSA”) and will be:

B6.6.1.1 an independent professional engineer of not less than 15 (fifteen) years’
appropriate experience in the event of the dispute relating to an engineering
matter;

B6.6.1.2 from the ranks of retired judges or senior advocates, in the event of the dispute
relating to a legal matter; and

B6.6.1.3 a registered independent chartered accountant of not less than 15 (fifteen)
appropriate experience, in the event of the dispute relating to a financial matter.

where such dispute is declared by a Qualifying Member and/or a Collective Member, it shall

be escalated to the Director-General of DWS, the Chief Executive Officer of TCTA and the

Chief Executive /Executive General Manager of the applicable User/s, or the nominated

senior representatives of each of them who were not part of the previous processes, for

good faith negotiations to be held between them to resolve the dispute and if the dispute is
still not resolved within 30 (thirty) calendar days from referring a dispute or such shorter
period as may be agreed between the members, any member may require such dispute to
be settled by arbitration, after giving 30 (thirty) calendar days written notice to the other
members. The members shall, within 30 (thirty) calendar days, agree on a single arbitrator
to undertake the arbitration and failing agreement between them, on the application of any
party, such arbitrator will be nominated by the Chairperson for the time being, of the

Arbitration Foundation of Southern Africa (“AFSA”) and will be:

B6.6.2.1 an independent professional engineer of not less than 15 (fifteen) years’
appropriate experience in the event of the dispute relating to an engineering
matter;

B6.6.2.2 from the ranks of retired judges or a senior advocate, in the event of the dispute
relating to a legal matter; and

B6.6.2.3 a registered independent chartered accountant of not less than 15 (fifteen)
appropriate experience, in the event of the dispute relating to a financial matter.

In all respects the arbitration shall be conducted in accordance with the Rules of AFSA

prevailing from time to time and shall be held at a venue within Pretoria in accordance with

the formalities and procedures determined by the arbitrator. Unless the members agree on
terms of reference and procedures for the arbitration, as soon as the arbitrator is appointed,

a meeting shall forthwith be convened by the arbitrator with the members to:

B6.7.1 determine the terms of reference for the arbitration;

B6.7.2 determine the procedures for the dispute arbitration; and

B6.7.3 determine any other matters as may be necessary.

The decision of the arbitrator/s shall be final and binding on the members and of immediate

effect.
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B7.
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Notwithstanding the process set out in B6 above any member shall at all times have the

right to approach any court having jurisdiction for urgent relief.

CONFLICTS OF INTERESTS

Members as set out in B3.2.1 above may not act in any way inconsistent with the
responsibilities assigned to them, the provisions of the notice of establishment of the TCTA,
the PFMA (where applicable) or other applicable legislation, or use the position or privileges
of or confidential information obtained for personal gain, or to improperly benefit another
person. Members must disclose direct or indirect personal or private business interests that
they, or their spouses, partners or close family members may have in any matter before the
BRVAS PC.

A register of declarations of interest must be kept and be tabled during each meeting. New
declarations of interests must be circulated to members during the first meeting of the
BRVAS PC that takes place subsequent to receipt of the declaration. If there is any conflict
of interests, a member must withdraw from the proceedings of the BRVAS PC when the

matter is considered.

ETHICAL CONDUCT

All members of the BRVAS PC undertake to exercise the utmost good faith in their dealings
with one another and to abide by ethical business practices in accordance with norms and
standards accepted in the RSA.

-00000-
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